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S/o: Late Usmat Ali 
 

All of Vill: Gotlong 
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O R D E R 

 

1) This revision petition u/s 397/399 of Cr.P.C. has been 

preferred by the petitioners challenging and impugning the order 

dated 31.10.13 passed by Ld Executive Magistrate in Misc. Case 

No. 24/107/2013 u/s 107 CrPC whereby the Ld Magistrate drew 

up a proceeding u/s 107 CrPC against the petitioners herein and 

issued show cause, as to why they should not be ordered to 

execute a bond of Rs. 1000/- each for a period of six months for 

maintaining peace.   

2) The case of the petitioners as projected in the instant 

petition is that the petitioner No. 1, 2, 3 and 4 are the joint 

owners and possessors of the portion of land covered by Dag No. 

44, PP No. 64, Village: Gotlong, Mouza: Bhairabpad, PS : Tezpur 

and the petitioner No. 5 is the monthly tenant of the petitioner 

No. 1. It has been stated that the petitioner No. 1 to 4 have 

house/ structures on the said land and neither the OP No. 1 nor 

his father or any of his family members were ever in possession 

of the said land.  

3) In the petition u/s 107 of CrPC filed by the OP No. 1, Md. 

Ainul Haque it has been stated that Md. Hazarat Ali (Petitioner 

No. 5 herein) was his tenant and the petitioner No. 1 to 4 (OP 

No. 1 to 4 in the Misc Case) had given direction to the said Md. 

Hazarat Ali not to pay rent to the OP No.1. It was further stated 

that the petitioner No. 1 to 4 had threatened him with dire 

consequences and that the same could lead to breach of public 

peace and tranquility.    

4) This Court has heard the learned counsel for the 

petitioner and learned counsel for the respondent, as well as, the 

learned Addl. PP.  

5) Learned counsel for the petitioner in course of his 

argument relied upon the judgment of the Hon’ble Gauhati High 

Court in Nripendra Chandra Saha –Vs- Binoy Krishna Guha and 
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Others reported in (1984) 1 GLR 376, in support of his 

contention that disturbance of private tranquility or breach of 

private peace cannot be the foundation for drawing up a 

proceeding u/s 107 of the CrPC.  The Hon’ble High Court in the 

said judgment held that the provisions of Section 107 of CrPC is 

a preventive measure, purpose of which is to maintain public 

tranquility and peace and it could not be made a handle in case 

of a private dispute between individuals where there was no 

material of disturbance of public tranquility or public peace.  

6) Applying the said ratio, in the instant case, it is apparent 

that there is a dispute between the contesting parties and the 

members of the public were not effected by the acts, or action or 

conduct of the parties. The dispute in respect of the land in 

question appears to be an old one and, as such, the question of 

imminent breach of peace does not arise in the instant case. As 

held in N.C Saha (Supra), the provision of Section 107 CrPC can 

be used when there is an apprehension of sudden breach of 

public peace.    

7) Ld Counsel for the Respondent on the other hand 

submitted that the order impugned being an interlocutory order, 

revision is barred u/s 397(2) of the Cr.P.C. In this context, a Full 

Bench decision of the Hon’ble Supreme Court has to be followed. 

In 2004 SCC (Crl.) 1722 [State rep. by Inspector of Police and 

others v. N.M.T.Joy Immaculate] after referring to various 

judgments, Their Lordships have held that if the objections 

raised by the accused were upheld the entire prosecution 

proceedings would have been terminated, the order was not 

interlocutory order and consequently it was revisable. The 

operative portion of the judgment is as follows: 

"12. Same question has recently been considered in K.K. 

Patel v. State of Gujarat [(2000) 6 SCC 195 : 2001 SCC 

(Cri.) 200. In this case a criminal complaint was filed 

against the Superintendent of Police and Deputy 

Superintendent of Police alleging commission of several 

offences under the Indian Penal Code and also under 

http://indiankanoon.org/doc/761140/
http://indiankanoon.org/doc/761140/
http://indiankanoon.org/doc/761140/
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Section 147-G of the Bombay Police Act. The Metropolitan 

Magistrate took cognizance of the offence and issued 

process to the accused, who on appearance filed a petition 

for discharge on the ground that no sanction as 

contemplated by Section 197 CrPC had been obtained. The 

Metropolitan Magistrate dismissed the petition against 

which a revision was filed before the Sessions Judge, who 

allowed the same on the objection raised by the accused 

based upon Section 197 CrPC and also Section 161(1) of 

the Bombay Police Act, which creates a bar of limitation of 

one year. The revision preferred by the complainant 

against the order of discharge was allowed by the High 

Court on the ground that the order passed by the 

Metropolitan Magistrate rejecting the prayer of the accused 

to discharge them was an interlocutory order. In the 

appeal preferred by the accused, this Court after referring 

to Amar Nath v. State of Haryana [(1977) r SCC 137 : 

1977 SCC (Cri) 585], Madhu Limaye v. State of 

Maharashtra [(1977) 4 SCC 551 : 1978 SCC (Cri) 10 : AIR 

1978 SC 47] and V.C. Shukla v. State [1980 Supp SCC 92 

: 1980 SCC (Cri) 695 : AIR 1980 SC 962] held that in 

deciding whether an order challenged is interlocutory or 

not, as for Section 397(2) of the Code, the sole test is not 

whether such order was passed during the interim stage. 

The feasible test is whether by upholding the objections 

raised by a party, it would result in culminating the 

proceedings. If so, any order passed on such objections 

would not be merely interlocutory in nature as envisaged 

in Section 397(2) of the Code. It was further held that as 

in the facts of the case, if the objections raised by the 

accused were upheld, the entire prosecution proceedings 

would have been terminated, the order was not an 

interlocutory order and consequently it was revisable." 

8) In the instant case also, the objections raised by the 

petitioners with regard to the dispute being a private dispute is 

being accepted by this Court and hence the order impugned is 

held not to be an interlocutory proceeding. Therefore, the 

revision is well maintainable. 

9) In view of the discussion above, this Court is of the 

considered view that, in the facts and circumstances of the case, 

http://indiankanoon.org/doc/1546207/
http://indiankanoon.org/doc/646292/
http://indiankanoon.org/doc/646292/
http://indiankanoon.org/doc/646292/


Page 5 of 5                Criminal Revision No. 80 (S-4) /2013 

 

 

the proceeding initiated by the Executive Magistrate by the 

impugned order dated 31.10.2013 in Misc. Case No. 

24/107/2013 cannot be allowed to continue. Consequently, the 

order dated 31.10.2013 is set aside and the proceedings initiated 

by the said order directed to stand terminated. Needless to say, 

parties may agitate their grievances in an appropriate forum, if 

so adviced. 

10)  Let the records of Misc. Case No. 24/107/2013 be 

returned along with a copy of this order to the Executive 

Magistrate, Tezpur, forthwith. 

11) Revision petition, accordingly, stands allowed on contest.  

12) Records to be consigned to the record room. 

  

 Order pronounced in open Court on this the 5th day of 

January, 2015. 

 

 

     Additional Sessions Judge No. 2, 

                      Sonitpur, Tezpur. 

 


